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IN THE SUPREME COURT 
OF THE STATE OF UTAH 
FOUR SEASONS PROPERTIES, 
a Utah limited partnership, 
Plaintiff and Respondent, 
us . 
THOMAS D. ELLIOTT, trustee for 
FRONTIER PROPERTIES, INC., a 
California corporation, et al., 
Defendant and Appellant. 
Supreme Court No. 20693 
BRIEF SUBMITTED ON BEHALF 
OF THE APPELLANT 
POINT I. 
POINT II 
STATEMENT OF ISSUES 
ARE THE TRIAL COURT'S FINDINGS OF FACT AND 
CONCLUSIONS OF LAW SUPPORTED BY SUBSTANTIAL EUIDENCE 
IN THE RECORD? 
DID THE TRIAL COURT ERR IN ASSESSING DAMAGES BASED 
UPON LOSS OF BENEFIT OF THE BARGAIN UNDER THE 
UNIFORM REAL ESTATE CONTRACT. 
1
• Did the trial court err in finding that Healy 
ujas not acting as plaintiff's agent in obtaining and 
foreclosing the Coleman trust deed? 
2 . Did plaintiff control 
foreclosure 
3 Did the 
from Healy, 
process 
Cannons 
hold th( 
to th 
, upon 
*m in 
and manipulate the 
e detriment of 
obtaining the 
defendant? 
Apartments 
trust for Plaintiff? 
4. Should the damages have been limited to the fair 
market value of the Apartments on the date of the 
trustee's sale? 
5. Did the trial court err in valuing the 
Apartments at $1,550,000? 
POINT III. DID THE TRIAL COURT ERR IN RULING THAT PLAINTIFF'S 
DAMAGES AROSE UNDER THE UNIFORM REAL ESTATE CONTRACT 
AND NOT THE NOTE UPON PLAINTIFF'S ELECTION TO TREAT 
THE CONTRACT AS A NOTE AND MORTGAGE? 
STATEMENT OF THE NATURE OF THE CASE 
This is an action against a purchaser under a Uniform 
Real Estate Contract. Plaintiff asserted breach of contract 
claims and sought damages against the purchaser's trustee in 
bankruptcy, who had assumed the Uniform Real Estate Contract 
pursuant to applicable bankruptcy law. 
DISPOSITION IN THE LOWER COURT 
After trial, the Third Judicial District Court of Salt 
Lake County, State of Utah entered judgment in the amount of 
$296,201.70 in fauor of plaintiff. 
NATURE OF RELIEF SOUGHT 
Defendant moves the court to reverse the judgment in 
favor of plaintiff entered by the Third Judicial District Court 
of Salt Lake County. 
STATEMENT OF FACTS 
1. Plaintiff is a Utah limited partnership whose 
general partners are J.F. Cannon and Thomas Q. Cannon, Jr. [Tr. 
at 171 . 
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2. Defendant is the trustee in bankruptcy for 
Frontier Properties, Inc., a California limited partnership. 
Frontier Properties filed its petition under Chapter 11 of 
Title 11 of the United States Code on August 17, 1981. 
Subsequently, on October 10, 1981 defendant mas appointed 
Chapter 11 trustee for Frontier Properties. [Tr. at 142]. 
3. On or about November IB, 1979 plaintiff sold to 
debtor, pursuant to a Uniform Real Estate Contract 
("Contract11), certain real property located in Salt Lake City, 
Utah known as the Four Seasons Apartments ("Apartments"). [Tr. 
at 18] At the time of the sale the Apartments were encumbered 
by a first mortgage in favor of Lincoln Sauings Bank securing a 
note in the approximate amount of $950,000.00, a second deed of 
trust in fauor of Ernest and Uiolet Coleman securing, a note in 
the approximate amount of $57,000.00 and a third deed of trust 
in fauor of the Lockhart Company securing a note in the 
approximate amount of $100,000.00. [Tr. at 79-81]. 
Subsequently, nine months to a year after consummation of the 
sale to Frontier, a fourth deed of trust in fauor of Zions Bank 
securing an indebtedness in the approximate amount of $390,000 
was placed on the Apartments by plaintiff. [Tr. at 81]. 
4. The terms of purchase called for an aggregate 
purchase price of $2,100,000. The Contract prouided for 
payment of $15,000.00 earnest money, $85,000.00 at closing, 
$200,000.00 on April 30, 1980 and $200,000.00 on July 30, 
-3-
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1980. The contract also called for the concurrent delivery to 
plaintiff of Frontier's Note in the amount 1.6 million dollars 
for the balance of the purchase price. [Tr. at 19]. The note 
uias to bear interest at 10%, payable in monthly installments of 
$14,041.13 commencing December 1, 1979. [Ex. No. 45-D]. 
Plaintiff received both the executed note and timely payment of 
the initial installments totalling $500,000.00. [Tr. at 19, 
79] . 
5. On August 17, 1981, Frontier filed its Chapter 11 
petition in the Bankruptcy Court for the Southern District of 
California (nthe Bankruptcy Court"). Defendant was appointed 
as Chapter 11 trustee and continued to operate the business. 
[Tr. at 142]. 
6. In the Bankruptcy Court, plaintiff filed a motion 
under 11 U.S.C., §365 to require the trustee to assume or 
reject the executory Contract. Pursuant to stipulation, the 
trustee was allowed until January 22, 1982 to decide whether or 
not to assume the contract. If the trustee opted to assume the 
contract he would have six months from the date of assumption 
to cure defaults, or otherwise to sell the Apartments. If 
within six months from the date of assumption the defaults were 
not cured, the automatic stay arising from the bankruptcy 
filing automatically would be lifted to permit plaintiff to 
enforce whatever rights it might have under the Contract. 
Defendant assumed the Contract on January 22, 1982. [Tr. at 
20, 31]. 
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7. The six month period expired without cure on July 
22, 1982. [Tr. at 36]. Plaintiff filed this action in the 
Third District Judicial Court for Salt Lake County in September 
of 1982. The Complaint sought the appointment of a receiver, 
foreclosure and damages of $1,711,650.86, the alleged balance 
owing under the Contract. Foreclosure was sought pursuant to 
an election declared by plaintiff under paragraph 16(c) of the 
Contract. Paragraph 16(c) allowed plaintiff upon Frontier's 
default to declare the Contract a note and mortgage and proceed 
to foreclosure in accordance with applicable law. [Ex. No. 
1-P.] 
8. On October 7, 1982, Ernest and Violet Coleman 
("the Colemans"), holders of the Second Deed of Trust, filed 
their Notice of Default. [Tr. at BO]. February 22,. 1983 was 
set as the date on which the trustee's sale would be held. 
9. On January 12, 1983, the Colemans conveyed their 
interest in their deed of trust to Fred Healy ("Healy") for 
approximately $50,000.00. [Tr. at 53; Ex No. 29-P]. Healy was 
a close business and personal associate of J.F. Cannon, general 
partner of plaintiff. Healy shared office space with 
plaintiff, and, at the time of Healy's acquisition of the 
Coleman trust deed, was a partner with J.F. Cannon in another 
business. [Tr. at 75, 76]. On or about January 20, 1983, 
Healy subordinated his second position trust deed to the third 
and fourth position trust deeds of Lockhart and Zions. [Tr. at 
53, 54; Ex. No. 30-P]. 
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10. Healy proceeded to a trustee's sale on February 
22, 1983 . [Tr. at 92]. 
11. With no other bidders appearing at the sale 
(Plaintiff's general partner, J.F. Cannon appeared at the sale 
but did not bid), Healy purchased the Apartments by bidding his 
debt. [Tr. at 92]. Just prior to sale, the Apartments were 
subject to the following encumbrances totalling approximately 
$1,498,000.00: the $983,000.00 first mortgage of Lincoln 
Savings, the $84,000.00 Lockhart trust deed, the Zions Bank 
$390,000.00 trust deed and the Healy $41,000.00 trust deed. 
[Tr. at 127]. Plaintiff, through its general partner J.F. 
Cannon, failed to bid at the trustee's sale although equity 
existed in the Apartments which plaintiff could haue 
protected. [Tr. at 92]. 
12. Plaintiff's interest in the Apartments was 
eliminated by the Healy trustee's sale. Plaintiff amended its 
complaint in September of 1983, seeking damages under the 
Contract. [Tr. at 37]. 
13. On May 24, 1983, just three months after 
acquiring them, Healy conueyed the Apartments by Warranty Deed 
to J.F. Cannon and Thomas Q. Cannon, Jr. ("Cannons"), general 
partners of plaintiff, and their spouses. [Tr. at 64, Ex. No. 
34-P]. No cash was exchanged in the transaction. Healy 
testified that he conueyed the property to the Cannons and 
their wives in exchange for forgiueness of a prior indebtedness 
-6-
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in the approximate amount of $50,000.00. [Tr. at 72, 104]. No 
documents other than the Warranty Deed evidenced the 
conveyance. [J.F. Cannon Depo., p. 48]. 
14. On or about August 3, 1983, the Cannons and their 
wives conveyed the Apartments to FSU Development, the current-
record owner of the property. [Ex. No. 52-D]. No 
consideration was exchanged in this transaction. [J.F. Cannon 
Depo., p. 52]. FSU Development is a Utah general partnership, 
whose general partners are, among others, J.F. Cannon and 
Thomas Q. Cannon, Jr. [J.F. Cannon Depo., p. 51]. Thus, 
plaintiff's general partners now own the Apartments through a 
new par ,-nership. 
15. Following the purported extinction of plaintiff's 
interest in the Apartments pursuant to the February 22, 1983 
trustee's sale, plaintiff continued to conduct itself as if it 
owned in the Apartments. The evidence at trial showed that 
plaintiff continued to make payments on the Lockhart obligation 
which was secured by the Apartments. [Tr. at 100, 101]. On 
April 6, 1983, six weeks after plaintiff's interest had 
presumably had been extinguished, Professional Manivest, 
plaintiff's original seller, and plaintiff caused to be 
recorded a Quit-Claim Deed conveying any remaining interest 
Professional Manivest had in the Apartments to plaintiff. [Tr. 
at 98, 99; Ex. No. 51-D]. 
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16. Additionally, on or about August 31, 1983, 
plaintiff executed a modification to Zions' deed of trust, 
listing plaintiff as trustor and Zions as beneficiary, even 
though plaintiff's interest in the Apartments presumably had 
been extinguished some six months earlier. [Tr. at 104; Ex. 
No. 53-D], This modification was intended to provide for 
interval releases for condominiums presumably owned by FSU 
Development. [Ex. No. 53-D]. 
SUMMARY OF ARGUMENTS 
1. The trial court's Findings of Fact and 
Conclusions of Law are not supported by substantial evidence in 
the record. 
2. The trial court erred in determining damages in 
this action based upon plaintiff's loss of the benefit of the 
bargain under the Contract. Under the facts of this case, 
damages should have been limited to the difference between the 
total amount of encumbrances against the Apartments and the 
fair market value on the date of the trustee's sale. Healy, a 
business partner and close personal friend of J.F. Cannon was 
acting as the agent of plaintiff in his acquisition, 
foreclosure, and purchase of the property in question. 
Further, in obtaining the property from Healy, the Cannons, who 
were at all times relevant hereto general partners of 
plaintiff, held the property in trust for plaintiff. 
Accordingly, it was plaintiff who controlled and manipulated 
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the foreclosure process in order to place itself in a position 
to recoup the property and recover contract damages on the 
Contract. Additionally, in determining the value of the 
Apartments, the trial court gave undue weight to the 
self-serving testimony of plaintiff, while totally disregarding 
defendant1s evidence. 
3. The proper characterization of the award in this 
case is damages arising under the note following plaintiff's 
election to convert the contract to a note and mortgage, 
pursuant to paragraph 16(c) of the Contract. It is well 
established in Utah that when the security is exhausted an 
action i.ies upon the note. 
ARGUMENT 
POINT I: STANDARD OF REVIEW ~ THIS COURT MAY OVERTURN THE 
TRIAL COURT'S FINDINGS AND RULING IF THERE IS NOT 
SUBSTANTIAL EVIDENCE THEREFOR. 
Generally the trial court's findings and conclusions 
will not be disturbed on appeal. Osborn v. Peters, 69 Utah 
391, 255 P. 435 (1927). However, if the trial court's findings 
and conclusions are not supported by substantial evidence, they 
will be overturned on appeal. Sine v. Salt Lake Transp. Co., 
106 Utah 289, 147 P.2d 875 (1944). In the present case, 
defendant submits that crucial findings of the trial court were 
not supported by substantial evidence and therefore must be 
reversed by this Court. 
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POINT II: THE TRIAL COURT ERRED IN ASSESSING DAMAGES BASED ON 
LOSS OF BENEFIT OF THE BARGAIN UNDER THE UNIFORM 
REAL ESTATE CONTRACT. 
1 . The Trial Court Erred in Finding That Healy 
Was Not Acting as Plaintiff's "Agent in 
Obtaining and Foreclosing the Coleman Trust 
Deed , 
The trial court found that Healy, in his personal 
capacity and not as agent for plaintiff, obtained the Coleman's 
interest in the second deed of trust encumbering the 
Apartments. [Finding No. 16]. The trial court also found that 
Healy subsequently conveyed the Apartments to Cannons and their 
wives, in their individual capacities, in an arms-length 
transaction. [Finding No. 26]. In reaching this conclusion, 
the trial court relied on statements by J.F. Cannon and Healy 
that there was no collusion on the part of the Cannons and 
Healy [Tr. at 61, 104], that Healy had some interest in 
acquiring and developing the Apartments [Tr. at 61], that Healy 
was familiar with the Apartments [Tr. at 118, 119] and that 
Healy received no reimbursement from plaintiff or the Cannons 
for the approximately $50,000 he spent in acquiring the 
Coleman's interest [Tr. at 121]. These statements, however, do 
not explain the following facts which, taken together, render 
inescapable the conclusion that Healy acted as agent for 
Cannons (and hence for plaintiff). 
First, Healy exercised no control or dominion over the 
Apartments during the brief period of his alleged ownership, 
other than his conveyance to the Cannons. However, the fact 
0566L 
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that an agent initially acquires the property in his own name, 
rather than that of the principal, certainly creates no 
presumption that the agent was ever the true owner of the 
property. See, e.g. Cummings u. Jorgensen, 25 Utah 2d 274, 480 
P.2d 466 (1971). Significantly, as discussed more fully below, 
the plaintiff — not Healy — made payments on underlying 
mortgage obligations during the period Healy held title to the 
Apartments. [Tr. at 100, 101]. 
Second, Healy and J.F. Cannon testified that Healy 
received no reimbursement for his purchase of the Coleman 
interest from Cannons or plaintiff. [Tr. at 121, 124]. 
Howeuer, the existence of an agency relationship does not 
require or depend upon payment of a wage or fee by the 
principal to the agent, and it does not require or d-epend upon 
a continuous activity on the part of the agent for the 
principal. Continental Bank & Trust Co. v. Taylor, 14 Utah 2d 
370, 384 P.2d 796 (1963). Further, even crediting Healy's 
testimony, it is not necessary that persons understand their 
relationship to be that of principal and agent, if by their 
actions such a relationship exists in fact. Petersen v. 
Turnbull, 68 Wash. 2d 231, 412 P.2d 349 (1976). If an act done 
by one person in behalf of another is in its essential nature 
one of agency, he is the agent whether or not he calls himself 
one. See, McCarty v. King County Medical Service Corp., 26 
Wash. 660, 175 P.2d 653 (1946); 3 AmJur 2d Agency, §21. From 
the time of debtor's default under the Contract, plaintiff 
-11-
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remained in close contact with Healy with regard to the status 
of the Apartments and the possibility of his purchasing the 
Apartments, [Tr. at 87-90, 1201 and, in fact, J.F. Cannon, 
plaintiff's general partner, requested that Healy purchase the 
Apartments recognizing that it would be to plaintiff's 
benefit. [Tr. at 7.] Thus, Healy acted on plaintiff's behalf 
and thus as its agent in purchasing the Apartments. 
Third, Healy subsequently conveyed the Apartments to 
Cannons and their wives allegedly for the forgiveness of a 
recited, but unspecified, past indebtedness. This conveyance 
was merely pursuant to a Warranty Deed — no other documents 
evidenced the transaction. [Tr. at 1071. It is more likely, 
however, in light of the paucity of documents, that the 
forgiveness of past indebtedness reimbursed Healy for his 
purchase of the Coleman interest and the conveyance to Cannons 
and their wives was a gratuitous act in furtherance of his 
obligation as agent. 
Moreover, Healy, a sophisticated businessman, 
purchased the Coleman interest fully aware that prior attempts 
to sell the Apartments had been unsuccessful [Tr. at 116-118, 
88]. He obtained the Apartments and then quickly conveyed them 
to the Cannons making no profit on the transaction. [J.F. 
Cannon Depo. p. 50.] Such behavior is highly unusual for a 
successful and sophisticated businessman It is no mere 
coincidence that Healy was a long-time business and personal 
-12-
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associate of the Cannons [Tr. at 60, 75, 76], that Healy shared 
office space with plaintiff [Tr. at 60] and that at the time of 
the February 22, 1983 trustee's sale, Healy was, and continues 
to be, a partner with J.F. Cannon in another real estate 
venture. [Tr. at 75.] Substantial evidence, thus, makes clear 
that Healy was acting as agent for plaintiff. 
Finally, while Healy performed none of the acts 
generally attributable to a property owner, plaintiff conducted 
itself as if ijt were the owner of the Apartments . Payments 
were made by plaintiff to Lockhart Company in the amount of the 
normal monthly payments during the period February 22, 1983 to 
May 24, 1983 (and thereafter). [Tr. at 100, 101]. Although 
subpoenaed, plaintiff's records of payment to Zions Bank were 
not produced at trial. [Tr. at 75, 100, 102, 103, 1.08]. 
Application of the adverse inference rule gives rise to an 
inference that plaintiff's records contain information 
reflecting that payments were made to Zions Bank during that 
period as well. See, International Union (UAW) v. N, L. R. B., 
459 F.2d 1329 (D.C. Cir. 1972). There exists no evidence to 
the contrary. 
Significantly, on April 6, 1983, during the period of 
Healy's alleged ownership, Professional Manivest, plaintiff's 
original seller granted and recorded a Quit-Claim Deed to 
plaintiff on the Apartments. [Tr. at 98, 99; Ex. No. 51-D]. 
Then, on August 31, 1983, after the Apartments had been 
-13-
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conveyed by the Cannons to FSU Development, the current record 
ouiner of the Apartments and a general partnership comprised of, 
among other Cannon relatives, J F. and Thomas Q Cannon, 
plaintiff caused to be recorded a modification to the Zions 
Bank trust deed, listing plaintiff as trustor and Zions Bank as 
beneficiary. [Tr. at 104; Ex. No. 53-D]. This modification 
was intended to provide for interval releases on condominiums 
presumably owned by FSV Development. [Ex. No. 53-D]. It is 
difficult to perceive why plaintiff would execute such a 
modification if it did not regard itself as the owner of the 
Apartments. 
The blurring of distinctions between entities and 
individuals and the myriad transactions which occurred during 
the per iod of Healy 's a l l eged ownership make c lear t h a t 
plaintiff never regarded itself as anything but the owner of 
the Apartments — except for purposes of this litigation where 
it could reap the benefits of a contrary assertion. Because 
substantia] evidence shows otherwise, the trial court's finding 
that Healy was not the agent of plaintiff was error. 
2
• Plaintiff Controlled and Manipulated the 
Foreclosure Process to the Detriment of 
Defendant. 
The trial court concurred with plaintiff's argument 
that it was entitled to damages under the Contract. In the 
process, the court disregarded substantial evidence of 
collusion, manipulation of the foreclosure process and the 
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subsequent acquisition of the Apartments by plaintiff through 
its agent, Healy. The significance to and detrimental impact 
of the manipulation on defendant become apparent uihen the 
manner of calculating damages is analyzed. 
Under the trial court's interpretation of the 
transactions, plaintiff was entitled to breach of contract 
damages based upon the difference between the amount owed under 
the Contract and the total encumbrances against the Apartments 
as of February 22, 1983 — approximately $300,000, including 
interest. As a result, plaintiff receiued $500,000 in cash 
payments from Frontier, the Apartments valued at a minimum of 
$1,550,000 (pursuant to the Healy conveyance to Cannons on May 
24, 1983) and an entitlement to damages exceeding $300,000 
Plaintiff's total recovery is approximately $2,350,000, placing 
plaintiff in a better position than it would have been had 
forfeiture been imposed under the Contract after defendant's 
default. In fact, plaintiff is in a better position than if 
the Contract had been fully performed by defendant, in which 
case it would have received $2,100,000. 
1 It is well settled that a partnership is bound by the acts 
of its general partners. U.C.A. §48-1-6 (1981) provides 
that u[e]very partner is an agent of the partnership for 
the purpose of its business, and the act of every 
partner . . . binds the partnership." See Rocky Mountain 
Stud Farm Co. v. Lunt, 46 Utah 299, 151 P." 521 (Utah 1915) 
(each partner is an agent for the partnership and has the 
power to bind other partners by any transaction pertaining 
to the partnership). The general partners of a limited 
partnership likewise bind the partnership by their acts. 
See U.C.A §48-2-9 (1981). Thus plaintiff will be bound by 
the acts of its general partners as detailed here- after 
and subject to defenses and claims arising therefrom 
-15-
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In reality, plaintiff, as the real foreclosing and 
purchasing party at the February 22, 1983 trustee's sale, 
should have been limited to those damages prescribed by U.C.A. 
§57-1-32 — i.e., the difference between the total encumbrances 
against the Apartments and the fair market value of the 
Apartments as of the date of the trustee's sale. See, Cox v. 
Green, 696 P.2d 1207 (Utah 1985); Bullington v. Mize, 25 Utah 
2d 173, 478 P.2d 500 (1970). Under this measure of damages -
even assuming the trial court's ualuation of the Apartments at 
$1,550,000 was correct, no deficiency existed and no damages 
would be recoverable. 
The foregoing disparity in damages is a direct result 
of plaintiff's control and manipulation of the trustee's sale. 
That control arose from the use of plaintiff's agent, Healy, as 
discussed above, to purchase the Coleman's interest, to 
purchase the Apartments, and subsequently to reconvey the 
Apartments to plaintiff. Plaintiff was able, by controlling 
the foreclosing party, to appear as a foreclosed junior 
interest holder and maximize its recovery from defendant. 
Ordinarily, manipulation and unfairness in the 
foreclosure process in an attempt to artificially chill bidding 
or decrease the sales price will justify setting aside a 
foreclosure sale. Mower v. Bohrnke, 9 Utah 2d 52, 337 P.2d 429 
(1959); First Nat. Bank of Salt Lake City v. Haymond, 89 Utah 
155, 57 P.2d 1401 (1936); Chew v. Acacia Mutual Life Insurance 
-16-
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Company, 165 Cal. 143, 437 P.2d 339 (1968). Although the 
present case may not present an attempt to chill bidding or 
decrease the sales price, the impact of plaintiff's acts on 
defendant was equally detrimental and should not be condoned. 
A sale may be overturned for any "gross irregularities, 
mistake, F/aud or collusion practiced on the part of the 
participants." Cole u. Canton Mining Co., 59 Utah 140, 202 P. 
830 (1921). Thus the collusion which worked to maximize 
plaintiff's damages here would constitute such an irregularity 
providing defendant a defense to plaintiff's action for 
rnages. See, Reader u. District Court, 9 Utah 1, 94 P. 2d 858 
3
• Upon Obtaining the Apartments from Healy, 
Cannons Held as Trustees for Plaintiff. 
The trial court found that "[t]he sale from Healy to 
J.F. Cannon was an arms-length transaction, whereby they paid 
good and valuable consideration to Healy and acquired the 
property personally in their names and their personal 
acquisition of the property does not effect the right and cause 
of action for damages that Four Seasons has against Frontier.11 
[Finding No. 26], This finding, as a matter of law, is 
erroneous. 
J.F. Cannon, Thomas Q. Cannon, Jr, and their wiues 
obtained the Apartments from Healy pursuant to a Warranty Deed 
dated May 24, 1983. At that time (and to the present), J.F. 
and Thomas Q. Cannon were the sole general partners of 
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plaintiff, a Utah limited partnership. As such, it is 
axiomatic that J.F. and Thomas Q. Cannon had certain fiduciary 
obligations to their limited partners. Nelson u. Matsch, 38 
Utah 122, 110 P. 865, 868 (1910) ("one of the fundamental 
principles of the law of partnership is that partners stand in 
a fiduciary relation to each other and that it is the duty of 
each partner to obserue the utmost good faith toward his 
copartners in all dealings and transactions that come within 
the scope of the partnership business). Among these fiduciary 
obligations is the duty not to appropriate partnership property 
nor to acquire property in which the partnership may be 
interested without first giuing the partnership an opportunity 
to acquire. Nicholson u. Euans, 642 P.2d 727 (Utah 1982). 
Notwithstanding that obligation, the Cannons acquired 
the Apartments in their own names for their own purposes. J.F. 
Cannon testified concerning his desire to obtain the Apartments 
in his indiuidual capacity so that he could convert them to 
condominiums. [Tr. at 95]. The Cannons obviously cannot argue 
that plaintiff had no interest in acquiring the Apartments 
because the stated purpose of the limited partnership was to 
acquire the Apartments. [J.F. Cannon Depo., p.6; Ex. No. 44-D]. 
It is generally held that a partner or joint venturer 
who acquires property in his own name holds that property as 
trustee for his co-aduenturers or partners. Leff v. Gunter, 33 
Cal. App. 3d 508, 658 P.2d 740 (1983) (partner purchasing 
-18-
0566L 
080785 
property which is object of partnership acquires the property 
as trustee for his co-aduenturers euen if he purchased with his 
own funds); L,M, White Contracting Co. u. Tucson Rock and Sand 
Company, 11 Ariz. 540, 466 P.2d 413 (1970) (joint uenturer who 
acquires property in his own name with his own funds holds as 
trustee for co-aduenturers). See, Martin u. Chapel, Wilkinson, 
Riggs and ftbney, 637 P.2d 81 (Okla. 1981) (joint uenture 
property may be held by joint uenturer in his own name as 
fiduciary for other joint uenturers). 
This Court, while not squarely addressing the issue, 
has held that a joint uenturer is incapable of excluding his 
co-aduenturers from an interest in property by purchasing it on 
his own account. He must account to his co-aduenturers. 
Johnson u. Koyle, 5 Utah 2d 9, 295 P.2d 834 (1956). Because 
the Apartments purchased by Cannons in their indiuidual 
capacities was the same property preuiously owned by the 
partnership, and, in fact, was the object of the partnership, 
the trial court erred in finding that the Cannons did not 
acquire the Apartments for the benefit of plaintiff. 
4. Damages Properly Should Haue Been Based Upon 
the Fair Market Value of the Apartments on 
the Date of the Trustee's Sale. 
Because the dispositiue euidence shows that plaintiff, 
through its general partners, initiated, controlled, and 
manipulated the foreclosure of the Coleman/Healy trust deed, 
plaintiff must be uiewed as the true purchasing party at the 
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trustee's sale. As such, its damages are limited to the 
difference between the total amount of encumbrances against the 
Apartments and the fair market value on the date of the sale. 
U.C.A. §57-1-32; Cox v. Green, 697 P. 2d 1207, 1208 (Utah 1985) 
(damages for breach of contract unavailable because section 
57-1-32 provides the exclusive procedure for securing a 
deficiency judgment following a trustee's sale); see, 
Bullinqton v. Mize, 25 Utah 2d 173, 478 P.2d 500 (1970) (intent 
of section 57-1-32 is to protect debtors up to fair market 
value of the security). 
In the present case, application of section 57-1-32 
measure of damages would have rendered no deficiency. On the 
date of the sale, the Apartments were encumbered by 
indebtedness totaling $1,504,817.88. [Finding No. 24]. The 
value of the Apartments as of that date, as found by the court, 
was $1,550,000. [Finding Nos. 19, 20, 21]. Thus, had the 
proper measure of damages been applied by the trial court, even 
under the lowest estimates of value offered into evidence, no 
deficiency would have remained and defendant would have been 
liable for no damages. That result appears correct in view of 
the fact that, under the judgment entered by the trial court, 
plaintiff has received $500,000 in cash, the Apartments and 
breach of contract damages in excess of $300,000, for a total 
of $2,350,000. 
-20-
0566L 
080785 
5. The Trial Court Erred in.,.Valuing the 
Apartments at $1,550,000. 
The trial court found that the Apartments had a value 
as of February 22, 1983 of $1,550,000. [Finding Nos, 19, 20, 
21]. That finding was based on the opinion testimony of J.F, 
Cannon and Healy, as persons involved with the Apartments. No 
formal appraisals were conducted or offered by either Cannon or 
Healy. The court gave undue weight to the self-serving 
testimony of Cannon and Healy, while totally disregarding 
defendant's evidence regarding loan-to-value ratios. [Finding 
No. 21.] 
Moreouer, the opinion of value offered by J.F. Cannon 
at trial was substantially lower than that stated by him at the 
taking of his deposition on September 27, 1984. [Tr. at 95, 
114; J,F. Cannon Depo., p.47]. In his September deposition, 
J.F. Cannon stated that he concurred with a valuation of the 
Apartments at $1,780,000. The following testimony occurred at 
that deposition: 
Q (BY MR. NELSON) Mr. Cannon, did you 
review both the appraisal by Mr. Leeper and the 
update? 
A Yes. 
Q Did you personally review them? 
A Yes. I say reviewed them. I requested 
the update. 
Q I understand. Based upon your 
experience, did you agree or disagree with the 
estimate of value? 
0566L 
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A I agreed with the estimate of value as 
an apartment complex. 
Q As an apartment complex So as of 
April 25, 1983, you believed that the property 
had a value of approximately $1,780,000? 
A Yes . 
Q As an apartment complex? 
A Roughly. 
[J.F. Cannon Depo., p. 47, Tr. at 109-110.] J.F. Cannon 
reuieuied his September deposition, made some minor corrections, 
signed it, and filed it with the court in October. [Tr. at 
115, 116]. He made no attempt to correct his response to the 
question regarding the value of the Apartments. [Id.]. On the 
day of trial — nearly three months after the deposition — 
plaintiff served upon defendant an Affidavit of Clarification 
By Jessie Fielding Cannon on Deposition. [Tr. at 110]. The 
Affidavit stated that prevailing interest rates "would make a 
difference in the appraisal price of $200,000 or $300,000." 
This eleventh-hour attempt to "clarify" a deposition response 
must render J.F. Cannon's opinion of value inherently suspect 
2 
and unreliable As such, it cannot provide the basis for 
the trial court's finding. 
2 The only formal appraisal of the Apartments presented in 
the entire proceeding was the appraisal of Larry Leeper, 
discussed in conjunction with the September 27, 1984 
deposition of J.F. Cannon. [J.F. Cannon Depo. p.47]. The 
appraisal was also the subject extensive testimony at 
trial, [Tr. at 109-114], although it was not formally 
admitted into evidence. The Leeper appraisal, conducted at 
the request of plaintiff in April of 1983, valued the 
Apartments at $1,780,000. 
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The opinion of ualue given by J.F. Cannon at his 
deposition comports with the evidence offered by defendant at 
trial. Defendant's witness testified that during the middle 
part of 1983, loan-to-value ratios in the Salt Lake area were 
70-76%. [Tr. at 184]. Thus, a lending institution would loan 
up to 75% of the appraised ualue of real property. In August 
of 1983, Deseret Federal Savings loaned $1,BOO,000 to FSV 
Development secured by the Apartments. [J.F. Cannon Depo., p. 
53.] Thus, according to defendant's witness, the Apartments 
would have had an appraised value of nearly $2,000,000. 
Because substantial competent evidence exists in the record 
indicating the Apartments had a substantially higher value, the 
trial court erred in basing its finding of value on the 
3 
unsubstantiated opinion evidence of Cannon and Healy. 
3 The trial court also erred in excluding defendant's 
valuation evidence of highest and best use. The trial 
court sustained plaintiff's objection to defendant's 
cross-examination of J.F. Cannon as to the highest and best 
use of the Apartments. [Tr. at 97]. Defendant then made 
an offer of proof that if Cannon were allowed to testify, 
he would state that the Apartments, at their highest and 
best use as condominiums, would have a value of $2,500,000 
to $3,000,000. [Tr. at 97]. The trial court erred, as a 
matter of law, in excluding defendant's evidence of highest 
and best use value. The Utah Supreme Court has held, in an 
eminent domain context, that value of property should be 
based upon the highest and best use to which the property 
can be put. Kennecott Copper Corp. v. Salt Lake County, 
122 Utah 431, 250 P.2d 938 (1952). 
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POINT III: THE TRIAL COURT ERRED IN RULING THAT PLAINTIFF'S 
DAMAGES AROSE UNDER THE UNIFORM REAL ESTATE 
CONTRACT AND NOT THE NOTE UPON PLAINTIFF'S ELECTION 
TO TREAT THE CONTRACT AS A NOTE AND MORTGAGE. 
The Contract executed by the parties in this action 
provides that, in the event of default, the Seller shall haue 
the option to elect one of three alternatiue remedies; none of 
which includes an action for damages on the Contract. 
On August 6, 1983, plaintiff made an election to treat 
the Contract as a note and mortgage, pursuant to paragraph 
16(c), and began foreclosure proceedings thereon. [Finding No. 
30.] However, after the property was sold to Healy at the 
trustee's sale on February 22, 1983, plaintiff amended its 
complaint seeking damages on the Contract, rather than an 
action on the note. 
The trial court erroneously found that after the 
trustee's sale of the property, "there was no security for the 
plaintiff to foreclose upon," and therefore "the only remedy 
available to plaintiff was a money judgment for the amounts due 
and owing to plaintiff for the loss of bargain", pursuant to 
the Contract. [Finding No. 31.] This Court in Cache Ualley 
Banking Co. v. Logan Lodge No. 1453, P.P.O.E., 88 Utah 577, 56 
P.2d 1046 (1936), held that in the event the security 
underlying a mortgage and note is exhausted or otherwise 
unavailable to the mortgagee, a suit may be maintained on the 
note. See also Lockhart Co. v. Eguitable Realty, Inc., 6 57 
P.2d 1333 (Utah 1983); Utah Mortgage and Loan Co. v. Black, 618 
P.2d 43, 45 (Utah 1980). 
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Hence, the award in the present case should be 
characterized as damages on the note, not on the Contract. 
While this may have no significance in the present action, it 
may be critical that the damages be properly characterized for 
purposes of payment from the Frontier bankruptcy estate 
CONCLUSION 
Plaintiff, through a course of conduct which allowed 
it to control the February 22, 1983 trustee!s sale through its 
agent, Healy, maximized its recovery against defendant. The 
trial court erred in failing to find that Healy acted as 
plaintiff's agent, in failing to find that plaintiff controlled 
and manipulated the trustee's sale, and in failing to find 
that, as a matter of law, plaintiff's general partners acquired 
the Apartments from Healy for the benefit of plaintiff, ft 
proper determination on the evidence presented would have 
rendered applicable the damage limitation contained in U.Cft, 
§57-1-32. As such, defendant would have been liable for no 
deficiency. The trial court also erred in awarding loss of 
benefit of the bargain damages to plaintiff on the Contract 
when, in reality, Utah law requires that suit be brought on the 
Note when security is exhausted. Thus, the judgment of the 
trial court should be reversed. 
DATED this day of August, 1985 
LeBOEUF, LAMB, LEIBY & MacRAE 
By / , 
Counsellor Appellants 
1000 Kearns Building 
136 South Main Street 
Salt Lake City, Utah 84101 
CERTIFICATE OF MAILING 
I hereby certify that on the >_ day of August, 1985, 
I mailed four (4) true and correct copies of the foregoing 
Appellant's Brief, postage prepaid to Thomas A. Duffin and T. 
Quentin Cannon, Attorneys for Plaintiff and Respondent Four 
Seasons Properties at 311 South State Street, Suite 380, Salt 
Lake City, Utah 84111. . ^ 
./it/1 
/ 
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ADDENDUM 
Cancellation of Notice of Default 
The undersigned hereby cancels the notice of default fQed for record 
, 19 , and recorded in Book , Page , Records 
of County, (or filed for record
 f 19 , with 
recorder's entry No. , .— County), Utah, which notice of 
default refers to the trust deed executed by . as trustor, in 
which is named as beneficiary and as trustee, and 
filed for record , 19 , and recorded in Book „., Page 
, Records of County, (or filed for record , 
19 , with recorder's entry No. ^ County), Utah. 
Signature of Trustee 
History: L. 1961, ch. 181, | IS; 1967, C!L Collateral References, 
x 8 1
» § 2 - Mortgages*=>334. 
Compiler's Kates. » <U.8. Mortgages 1550. 
The 1967 amendment substituted "three 
months" for "six months" in the first 
sentence. 
57-1-32. Bale of trust property by trustee—Action to recover balance 
due upon obligation for which trust deed was given as security.—At any 
time within three months after any sale of property under a trust deed, 
as hereinabove provided, an action may be commenced to recover the 
balance due upon the obligation for which the trust deed was given as 
security, and in such action the complaint shall set forth the entire amount 
CONVEYANCES 57-1-83 
of the indebtedness which was secured by such trust deed and the amount 
for which such property was sold and the fair market value thereof at 
the date of sale, together with interest on such indebtedness from the date 
of sale, the costs and expenses of exercising the power of sale and of 
the sale. Before rendering judgment, the court shall find the fair market 
value at the date of sale of the property sold. The court shall not render 
judgment for more than the amount by which the amount of the indebted-
ness with interest and the costs and expenses of sale, including trustee's and 
attorney's fees, exceeds the fair market value of the property or interest 
therein sold as of the date of the sale, and in no event shall the amount of 
said judgment, exclusive of interest from the date of sale, exceed the 
difference between the amount for which the property was sold and the 
entire amount of the indebtedness secured thereby, including said costs 
and expenses of sale. 
History: L. 1961, eh. 181, §14. secured by trust deeds on land outside 
amn¥
 *•
 ¥
 xJtah. Bullington T. Miae, 25 U. (2d) 173, 
Out-of-state lands. 478 P. 2d 500, 44 JL L. E. 3d 910. 
Deficiency judgment protection reqnir- • . * « • « • -
lug that fair market value of property Collateral References, 
at time of sale be used as setoff is not Mortgages^375„ 
extended to debtors whose obligations were 59 OJJS. Mortgagee § 599. 
48-1-6 PARTNERSHIP 
C+Uater&l References. Leasee interest of individual as becoming 
Partnership «=» 67. partnership asset of firm subsequently 
68 CJS Partnership 169. fanned, 37 ALR 2d 1076. 
60 AmJur 2d 12,13, Partnership H 82,83. Powers, duties, and accounting responsibil-
• H a - i ^ ^ - * - 1 ^ !S,«siin?rnerofminiagp*rtDer-
When real estate owned by partner before 
formation of partnership will be deemed to 
have become asset of firm, 45 ALR 2d 1009. 
48-1-6. Partner agent of partnership as to partnership business. (1) 
Every partner is an agent of the partnership for the purpose of its busi-
ness, and the act of every partner, including the execution in the partner-
ship name of any instrument for apparently carrying on in the usual way 
the business of the partnership of which he is a member, binds the part-
nership, unless the partner so acting has in fact no authority to act for 
the partnership in the particular matter and the person with whom he is 
dealing has knowledge of the fact that he has no such authority. 
(2) An act of a partner which is not apparently for the carrying on of 
the business of the partnership in the usual way does not bind the partner-
ship, unless authorized by the other partners. 
(3) Unless authorized by the other partners or unless they have aban-
doned the business, one or more but less than all of the partners have no 
authority to: 
(a) Assign the partnership property in trust for creditors or on the 
assignee's promise to pay the debts of the partnership. 
(b) Dispose of the good will of the business. 
(c) Do any other act which would make it impossible to carry on the 
ordinary business of the partnership. 
(d) Confess a judgment 
(e) Submit a partnership claim or liability to arbitration or reference. 
(4) No act of a partner in contravention of a restriction on authority 
shall bind the partnership to persons having knowledge of the restriction. 
History: L, 1921, ch. 89, 19; R&. 1933 4 ness. Nelson v. Mstsch (1910) 38 U 122,110 P 
C. 1943,69-1-6. 865, Ann Cas 1912D, 1242. 
48-2-9. Rights, powers and liabilities of a general partner. A gen-
eral partner shall have all the rights and powers, and be subject to all 
the restrictions and liabilities, of a partner in a partnership without lim-
ited partners, except that without the written consent or ratification of the 
specific act by all the limited partners, a general partner or all of the gen-
eral partners have no authority to: 
(1) Do any act in contravention of the certificate. 
(2) Do any act which would make it impossible to carry on the ordinary 
business of the partnership. 
(3) Confess a judgment against the partnership. 
(4) Possess partnership property, or assign their rights in specific part-
nership property, for other than a partnership purpose. 
(5) Admit a person as a general partner. 
(6) Admit a person as a limited partner, unless the right so to do is 
given in the certificate. 
(7) Continue the business with partnership property on the death, 
retirement or insanity of a general partner, unless the right so to do is 
given in the certificate. 
Hbtory: L. 1921, eh. 88, 19; RJS. 1933 * Conduct of taateoaa. 
C1943,69-2-9. The general partner* akme have the right 
sad power to conduct the partnership baai-
Dear Harline •. Dailies (1977) 567 F 2d 1120. 
IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
FOUR SEASONS PROPERTIES, 
a Utah limited partnership, 
Plaintiff, 
vs. 
THOMAS D. ELLIOTT, Trustee 
for FRONTIER PROPERTIES, 
INC., a California corporation, 
et al., 
Defendants. 
MEMORANDUM DECISION 
CIVIL NO. C-82-8402 
This matter came on for trial on December 14, 1984, and 
after receiving evidence by way of testimony and exhibits, and 
after hearing argument of counsel, the Court took this matter 
under advisement. The Court has now reviewed the testimony, 
exhibits, trial briefs and law submitted during the trial, and 
considered the closing arguments of counsel, and now renders 
its decision. 
The Court finds that on November 15, 1979, plaintiff Four 
Seasons Properties, a limited partnership, sold to defendant 
Frontier Properties, Inc., a California corporation, certain 
real property located in Salt Lake City for the sum of $2,100,000.00 
per a Uniform Real Estate Contract dated the same date. 
The property in question was encumbered at the time of 
the sale by a note securing a deed of trust to Lincoln Bank, 
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a note securing a second deed of trust in favor of Ernest and 
Violet Coleman, and a note securing a third deed of trust in 
favor of Lockhart Company, 
Subsequent to the said sale of the property, the property 
was further encumbered by a lien by Zions First National Bank. 
Pursuant to the terms of the Uniform Real Estate Contract, 
Frontier Properties paid to the plaintiff during the first year 
of the contract certain payments totaling $500,000.00, with 
the balance of the contract to be paid in monthly installments 
of $14,041.13 at 10% interest, commencing December 1, 1979. 
On August 17, 1981 Frontier Properties filed a Chapter 
11 Bankruptcy proceeding, and the defendant herein, Thomas 
D. Elliott, was named as trustee. 
By stipulation, and with approval of the Bankruptcy Court, 
the defendant, trustee Thomas Elliott, was allowed to assume 
the said Uniform Real Estate Contract between Four Seasons Properties 
and Frontier Properties, and given six months to cure completely 
the note and land contract, failure of which would automatically 
terminate the stay that had been imposed by court order during 
the said six months. 
Said trustee had various opportunities to sell the property 
in question, but for one reason or another such sales failed 
in certain cases due to the trustee's own actions. 
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On October 8, 1982# the Colemans filed a Notice of Default 
in regards to their note, and on January 12, 1983 assigned their 
interest to one Fred Healey for the sum of $50,000.00. 
On February 22, 1983, Fred Healey personally acquired the 
property in question at a sheriff's sale per exhibits 32 and 
33. 
On May 24, 1983 Fred Healey sold the property to J.F. Cannon 
and T. Q. Cannon for $55,000.00. 
J. F. Cannon and T. Q. Cannon are general partners in the 
limited partnership of plaintiff Four Seasons Properties, but 
purchased the property in question personally. 
Defendant, trustee Elliott, was given notice and had notice 
of the sheriff* s sale of the said property which occurred on 
February 22, 1983. 
At the time of the said sale on February 22, 1983, the 
said property was encumbered in the sum of $988,002.11, to Lincoln 
Savings Bank; $84,083.60 to Lockhart Company; $390,573.32 to 
Zions First National Bank; and $42,158.84 to the Colemans, for 
a total indebtedness of $1,504,817.87. 
Healey acquired the property in an arm's length transaction 
at a foreclosure sale which was advertised and notice of which 
was given to the trustee, and where the trustee could have bid 
if the trustee had so desired. 
The sale from Healey to J. F. Cannon and T. Q. Cannon was 
an arm's length transaction wherein they paid good and valuable 
consideration to Healey and acquired the property personally 
in their names, and their personal acquisition of the property 
does not affect the rights of the plaintiff, Four Seasons Properties, 
a limited partnership, has against the defendant. 
Defendant Trustee in his rejection of the contract, after 
assuming the same, constituted a breach, which breach was recognized 
by the Bankruptcy Court, wherein the Bankruptcy Court specifically 
held that "the damages suffered by Four Seasons Properties, 
if any, arising out of the breach of the land sales contract 
constitutes an administrative priority claim against the estate 
of Frontier properties, Inc." 
Plaintiff herein is entitled to damages for the loss of 
bargain, if any, occasioned by the trustee's actions. 
On February 22, 1983, the date of the foreclosure, the 
balance of the Frontier contract with plaintiff was $1,749,950.32. 
On February 22, 1983, at the time of foreclosure, indebtedness 
existed against the property in question in the amount of $988,002.11 
in favor of Lincoln Savings, $84,083.60 in favor of Lockhart 
Company, $390,573.32 in favor of Zions Bank, and $42,158.84 
in favor of Coleman. 
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On Fe~.uary 22, 1983, there was a deficiency of $245,132.45 
which represents a loss of bargain of the plaintiff and for 
which the defendant is responsible to the plaintiff. 
Plaintiff has incurred attorney's fees in the amount of 
$85,946.00. 
Plaintiff is entitled to Judgment against the defendant 
in the amount of $245,132.45 for damages resulting from the 
loss of bargain of the contract, and $85,946.00 attorney's fees, 
and costs. 
Plaintiff will prepare Findings of Fact, Conclusions of 
Law, and Judgment. 
Dated this o?/ day of December, 1984. 
1st LesnarfL H.fatsfrr) 
LEONARD H. RUSSON 
DISTRICT COURT JUDGE 
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a Utah limited partnership, ) 
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THOMAS D. ELLIOT, Trustee for ] 
FRONTIER PROPERTIES, INC., ] 
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FRONTIER PROPERTIES/LP/11A/ ] 
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WALTER C. BARTELS, ] 
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HELEN CASEY, MELVIN D. DAVID, ] 
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DAVISON, CARL M. DICKERSON, ] 
NORMA E. DICKERSON, HOWARD C. ] 
DONNELLY, JULIE C. DONNELLY, ] 
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WHEATLEY, FAWN WHEATLEY, 
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WOOPARD, WENDELL P. WOODDY, 
ROBIN A. WOODDY, 
WESLEY GREEN ROOFING INC., aka 
I FINDINGS OF FACT AND 
1 CONCLUSIONS OF LAW 
i Civil No. C82-8402 
APR 11 '&2J 
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Wesley Green Roofing Company, ) 
a Utah corporation, ) 
) 
Defendants. ) 
The above entitled matter came on regularly for trial 
on December 14 and 15, 1984, before the Honorable Leonard H. 
Russon, one of the judges of the above entitled court. Thomas A. 
Duffin appearing for and on behalf of Four Seasons Properties, a 
Utah limited partnership, and J. Robert Nelson and Lon A* Jenkins 
appearing for and on behalf of Thomas D. Elliott, Trustee for 
Frontier Properties Inc., a California corproation; whereupon the 
court heard the respective evidence of the plaintiff and 
defendants and having taken the matter under advisement, and 
having considered the closing arguments of counsel, now enters 
its Findings of Fact and Conclusions of Law: 
FINDINGS OF FACT 
1. That at all times herein, Four Seasons Properties, 
was a limited partnership and that Jesse F. Cannon and Thomas Q. 
Cannon were general partners. (Said partnership is hereinafter 
designated as "Four Seasons11.) 
2. That at all times herein Frontier Properties, Inc. 
was a California corporation and Thomas D. Elliot was the Trustee 
in Bankruptcy for Frontier Properties Inc. (hereinafter 
designated as "Frontier11,) (and Thomas D. Elliot is hereinafter 
designated as "Trustee".) 
-3-
3. That on or about November 15, 1979, the plaintiff, 
Four Seasons Properties, a Utah limited partnership, by and 
through its partners, sold to defendant, Frontier Properties, 
Inc. a California corporation, certain property located in Salt 
Lake County, State of Utah, to-wit: 
Beginning at a point 60 feet more or less North 
from the Southwest corner of Lot 7, GLENDALE PARK 
PLAT lfAn, a subdivision of part of Section 3, 
Township 1 South, Range 1 West, Salt Lake Base and 
Meridian, said point also being 165 feet North 
0°02f07n West along the West line of Lot 7 from 
the North line of 500 South Street; and running 
thence North 89°57,53M East 315-7 feet, more or 
less to the East line of said Lot 7; thence North 
602.0 feet, more or less, to the South line of 400 
South Street; thence West along the South line of 
400 South Street 293 feet, more or less, to the 
East line of Prospect Street; thence South 
0°02'07" East 33 feet; thence South 89057f53" West 
14.30 feet; 'thence South 0°02t07ff East along the 
West line of said Lot 7, 569 feet to the point of 
beginning. 
for the sum of $2,100,000.00 as per the Uniform Real Estate 
Contract dated the 15th day of November, 1979, as Exhibit PI. 
(Said Uniform Real Estate Contract dated November 15, 1979, is 
hereinafter designated as "Uniform Real Estate Contract"). (The 
property as described above, together with improvements is 
hereinafter designated "the subject property".) 
4. That pursuant to the Uniform Real Estate Contract, 
Frontier paid to the Four Seasons during the first year certain 
payments totalling $500,000.00 with the balance of the contract 
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to be paid in monthly installments of $14,041.13 at ten percent 
(10%) interest commencing December 1, 1979. 
5. At the time of the sale of the subject property 
pursuant to the Uniform Real Estate Contract, there was a balance 
due and owing pursuant to a mortgage placed by Lincoln Savings 
Bank, (hereinafter designated as "Lincoln") for the sum of 
$901,000.00. 
6. That at the time of the sale on November 15, 1979, 
there was a Note and a Trust Deed by Ernest H. Coleman and Violet 
V. Coleman, (hereinafter designated as the "Colemans",) on the 
subject property in the original amount of $50,000.00 or which 
approximately $41,000.00 was still due and owing. 
7. Before the sale of the property on November 15, 
1979, between Four Seasons and Frontier Properties, Four Seasons 
placed a Trust Deed on the subject property for $83,000.00 in 
favor of Lockhart Company, a Utah corporation, hereinafter 
designated as "Lockhart"). After November 15, 1979, Four Seasons 
placed an additional obligation of $390,000.00 with Zions First 
National Bank of Salt Lake City, (hereinafter designated as 
"Zions"). That Jesse F. Cannon and Thomas Q. Cannon, as general 
partners in Four Seasons, signed on the Lockhart and Zions Trust 
Deed Notes. 
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8. That on August 17, 1981, Frontier Properties, Inc. 
filed bankruptcy in the United States Bankruptcy Court for the 
Southern District of California, Case No. C81-1177-K, located at 
San Diego, California, and they listed Four Seasons Properties as 
one of their creditors. 
9. That during the month of November, 1981, there 
were a series of hearings held in the bankruptcy court in 
California in which the plaintiff attempted to persuade the 
defendant, Thomas D. Elliot, Trustee for Frontier, that no equity 
existed in the property; but after a series of negotiations, a 
stipulation, was entered as Trial Exhibit No. P2 between the 
parties in relationship to the subject property and the Uniform 
Real Estate Contract under the terms of which the Trustee was 
given the right to either assume or reject the Uniform Real 
Estate Contract. The time as set forth in the Stipulation for 
the Trustee to either assume or reject the contract was January 
22, 1982, at 5:00 p.m. and thereafter the Trustee had until July 
22, 1982, to cure all defaults. The stipulation and order 
provided that if the Trustee failed to cure the defaults, the 
stay of bankruptcy would then be lifted as to the Uniform Real 
Estate Contract on July 22, 1982. 
10. That on January 22, 1982, the Trustee in 
bankruptcy duly signed, mailed and delivered his letter to assume 
the terms and provisions of the Uniform Real Estate Contract. 
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11. That between January 22, 1982, and July 22, 1982, 
the Trustee tried to sell the subject property. Thereafter, 
during the period of July 22, 1982, until the ultimate sale of 
the property at the Trustee's sale on February 22, 1983, Four 
Seasons tried diligently to market the property, at all times 
keeping in full contact with the Trustee because the Uniform Real 
Estate Contract had been recorded and was still a cloud on the 
title or an encumberance on the property. The above mentioned 
endeavors to market and sell the subject property failed for 
various reasons, some due to the Trustee's actions, Lincoln's 
demand that the rate of interest be increased because of a 
provision of their note and mortgage, which provided a 
due-on-sale clause, the Trustee's actions of demanding to make a 
profit on the transaction, and Trustee's failure to communicate 
offers to Four Seasons. 
12. On October 1, 1982, Lincoln obtained from the 
United States Bankruptcy Court of the Southern District of 
California, a relief from the stay order as to Frontier. It 
immediately thereafter commenced foreclosure and the property was 
then set for a mortgage foreclosure sale on May 24, 1983. 
13. That on October 1, 1982, Colemans by and through 
their attorney, obtained a relief from a stay order from the 
bankruptcy court as to Frontier. 
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14. That on October 8, 1982, the Colemans filed a 
Notice of Default on their Trust Deed Note and a Trustee's sale 
on the Coleman Trust Deed was set for February 22, 1983. 
15. That on January 12, 1983, the Colemans duly 
assigned their note to Fred Healy for the unpaid balance, 
(hereinafter designated as "Healy"). 
16. That on February 22, 1983, Healy personally 
purchased and acquired the subject property at the Sheriff's sale 
pursuant to exhibits 32 and 33 by bidding the amount of his own 
debt. 
17. That the Trustee was given notice and had notice 
of the Sheriff's sale which occurred on February 22, 1983. 
18. That between February 22, 1983, and May 24, 1983, 
Healy, who was a partner with John Prince, a local businessman in 
the Salt Lake area, tried to market the property and was unable 
to do so. 
19. That Healy at all times herein was, in addition to 
his general work in buying and selling real estate, was also an 
appraiser, having dealt in the real estate market in the Salt 
Lake area for a long period of time with properties of similar 
characteristics as the subject property. Healy gave his opinion, 
as a real estate appraiser, that because of the high interest 
rate and changes in the real estate market, and being thoroughly 
acquainted with the characteristics of the property, that the 
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subject property had a fair market value as of February 22, 1983, 
the date of the sale, of $1,550,000.00. 
20. That Jesse F. Cannon as a general partner had also 
been buying and purchasing real estate in the Salt Lake market 
for a long period of time and was well acquainted with properties 
with similar characteristics as the subject property and 
testified that in his opinion the subject property on February 
22, 1983, had a fair market value of $1,550,000.00. 
21. Based upon the opinions of Fred Healy and Jesse F. 
Cannon, the court finds that the fair market value of the 
property as of February 22, 1983, was the sum of $1,550,000.00. 
22. That prior to February 22, 1983, pursuant to Trial 
Exhibit No. 30, Zions and Lockhart had informed Healy that the 
sale for February 22, 1983, of the Coleman mortgage would impair 
their security, and that they would not allow him to be the 
successful bidder on the project and that they were going to 
protect their Trust Deeds; therefore, Healy signed, executed and 
signed subordination agreements with Lockhart and Zions as to the 
Coleman Trust Deed Note and Mortgage. 
23. That prior to the date of the foreclosure of the 
Lincoln mortgage on May 24, 1982, Zions and Lockhart notified 
Jesse F. Cannon and Thomas Qe Cannon that they now were not going 
to redeem.the Lincoln mortgage and were going to look to them on 
their obligations under their personal signatures as general 
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partners, that they had signed on their respective notes and 
trust deeds. Jesse F. Cannon and Thomas Q. Cannon purchased the 
property in question personally from Healy on May 24, 1983, for 
the balance due and owing of approximately $41,000.00, subject to 
the existing notes, trust deeds and encumberances on the subject 
property with Lincoln, Lockhart and Zions. 
24. At the time of the sale on February 22, 1983, to 
Healy on the Coleman mortgage, the property was encumbered in the 
sums as follows: 
Lincoln Savings $988,002.11 
Lockhart 84,083.60 
Zions First National Bank 390,573.32 
Coleman note and 
Trust Deed 42,158.85 
TOTAL INDEBTEDNESS $1,504,817.88 
25. That Healy acquired the property in an arms-length 
transaction at a foreclosure sale which was duly advertised and 
notice was given generally as in the manner provided for Trustee 
sales, notice was given to the Trustee personally, who duly 
acknowledged the same in open court, and the Trustee had adequate 
opportunity if he so desired, to arrange for other purchasers or 
to bid the property personally. 
26. The sale from Healy to J. F. Cannon and T. Q. 
Cannon was an arms-length transaction, whereby they paid good and 
valuable consideration to Healy and acquired the property 
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personally in their names and their personal acquisition of the 
property does not effect the right and cause of action for 
damages that Four Seasons has against Frontier. 
27. The Trustee for Frontier, in his rejection of the 
Uniform Real Estate Contract, after assuming the same, constitu-
ted a breach, which was recognized by the U. S. Bankruptcy Court, 
which the Bankruptcy Court specifically held on its duly entered 
order of June 30, 1983, in which Judge James W. Myers held as 
follows: 
"2. . . . Accordingly, the damages suffered by 
Four Seasons Properties, if any, arising out of 
the breach of the land sale contract constitutes 
an administrative priority claim against the 
estate of Frontier Properties, Inc." 
28. The parties stipulated that on the day of the 
Trustee's sale to Healy, the balance due and owing by Frontier to 
Four Seasons under the Uniform Real Estate Contract of November 
15, 1979, was $1,749,950.32, and the indebtedness on the 
outstanding mortgages and trust deeds was $1,504,817*88 or a 
difference of $245,132.45. 
29. That on the date the parties entered into the 
Uniform Real Estate Contract on November 15, 1979, contempora-
neously and at the same time a Promissory Note was signed for 
$1,600,000.00 by Frontier Properties, Inc* That the Promissory 
Note incorporated the payment schedule of the Uniform Real Estate 
Contract in paragraph 4 at page 2, of said document. The United 
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States Bankruptcy Court for the Southern District of California, 
Case No. C81-1177-K, located in San Diego, California, with the 
Honorable Judge Myers presiding in his Order of June 16, 1983, 
pursuant to trial Exhibit No. 36, provided as follows: 
"1. The trustee's motion to reject the executory 
land sale contract entered into between the debtor 
Frontier Properties Inc. and Four Seasons 
Properties which had been assumed on January 22, 
1982 by election of the trustee in accordance with 
the terms of a stipulation between the parties is 
hereby denied insofar as the trustee attempts 
through his motion to have his rejection and the 
consequent breach of the land sale contract take 
effect as of the date the orders for relief in 
these banktuptcy cases were entered. 
"2. The trustee's motion to reject the previously 
assumed land sale contract constitutes a rejection 
governed by 11 U.S.C. §365(g)(2)(A) and, 
therefore, constitutes a breach as of the date of 
the rejection, not as of the date the orders for 
relief in these bankruptcy cases were entered. 
30. That on August 6, 1983, the plaintiff, pursuant 
to paragraph 16(c) of the Uniform Real Estate Contract, made an 
election to treat the Uniform Real Estate Contract as a note and 
mortgage as forth in paragraph 16(c), but the subject property 
was sold under the terms and conditions as provided for in the 
Coleman Trust Note and deed on February 22, 1983, before the 
above entitled plaintiff could complete the foreclosure action 
under the Uniform Real Estate Contract and Note and Mortgage, 
Healy, under the terms and conditions of his Promissory Note and 
Trust Deed, sold the property at a Trustee's sale on February 22, 
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1983• That the Trustee's sale of the property, pursuant to the 
Coleman Trust Note and Deed was a direct and proximate result of 
the Bankruptcy Trustee's failure to make the payments and cure 
and defaults under the Uniform Real Estate Contract within six 
months after the date of his assumption on January 22, 1982. 
31- That on February 22, 1983, pursuant to paragraph 
16 of these Findings, Healy purchased the subject property at the 
Trustee's sale; therefore, there was no security for the 
plaintiff to foreclose upon after this date, and the only remedy 
available to plaintiff was a money judgment for the amounts due 
and owing to plaintiff for the loss of bargain pursuant to the 
documents and instruments as defined in paragraph 29. 
32. The court finds that the plaintiff lost or 
incurred because of the actions of the defendants, Thomas D. 
Elliot, Trustee for Frontier Properties, Inc., a California 
corporation, damages as a result of the loss of bargain of the 
contract of $245,132.45, pursuant to the documents as set forth 
in paragraph 29. 
33. Plaintiff is entitled to interest at the rate of 
ten percent (10%) per annum from February 22, 1983, to March 27, 
1984, in the sum of $51,069.25. 
34. That Four Seasons reasonably incurred reasonable 
legal expenses in the enforcement of its Contract with Frontier 
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in the sum of $40,026.58 as follows: 
1. Legal services for James Hill $24,000.00 
2. Legal costs incurred by James Hill 206.10 
3. Thomas A. Duffin, attorney fees 4,000.00 
4. Colin W. Wied, attorney fees 11,506.50 
5. Costs by Colin W. Wied 313.98 
TOTAL $40,026.58 
From the foregoing Findings of Fact, the court now 
concludes as a matter of Law: 
CONCLUSIONS OF LAW 
Plaintiff, Four Seasons, is entitled to a judgment 
against Thomas D. Elliot, Trustee for Frontier Properties, Inc., 
a California corporation as follows: 
1. For $245,132.45 together with interest as provided 
for above in the sum of $51,069.25, or a total of $296,201.70, 
together with interest at the rate of twelve percent (12Z) per 
annum from date hereof• and costs. 
2. For reasonable attorney fees in the amount of 
$40,026.58. 
Dated this / / ^ day of 'M/faZ > 1985. 
BY THE COURT: 
AMrva^ 
ATTEST 
H. DIXON HINDLEY 
Clerk 
fey ^?*X /Q^IUZUAI^^ 
Deputy £terfr 
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MAILING CERTIFICATE 
I certify that I mailed a copy of the foregoing 
Findings of Fact and Conclusions of Law to the following parties 
by placing a true copy thereof in an envelope addressed to: 
John Spencer Snow 
Attorney at Law 
261 East 300 South 
Salt Lake City, Utah 84111 
Lewis W. Shurtleff, President 
Frontier Properties 
1330 Indian Trail Road 
Bountiful, Utah 84010 
J. Robert Nelson and 
Lon A. Jenkins 
Attorneys for Thomas D. Elliott 
1000 Kearns Building 
136 South Main 
Salt Lake City, Utah 84101 
Hill & Baskin 
Attorneys at Law 
1010 Second Avenue, Suite 1001 
San Diego, California 92101 
Kevin Hoyt 
Attorney at Law 
1010 - 2nd Avenue, 9th Floor 
San Diego, California 92101 
Frontier Properties 
c/o Karp & Richardson 
Attorneys at Law 
110 West "C" Street, Suite 115 
San Diego, California 92101 
postage prepaid, this l l day of *?///i.trA , 1985. 
\ 
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UNIFORM RFAL FSTATE CONTRACT 
1, THIS AGREEMENT, made In duplicate this 15th day of 
November 1979, by and between FOUR SEASONS PROPF.RTIES^^-NCTTa 
Utah Limited Partnership, hereinafter designated as the -Seller", 
and FRONTIER PROPERTIES, INC. a California corporation, herein-
after designated as the "Buyer", of 900 North Cuyamoca, Suite 206, 
Elcajon, California 92020. 
2. WITNESSETH: That the Seller, for the consideration herein 
mentioned agrees to sell and convey to the Buyer and the Buyer for 
the consideration herein mentioned agrees to purchase the following 
described real property, situate in the County of Salt Lake, State 
of Utah, to-wit: 1601 Vest 4th South, Salt Lake City, Utah, more 
particularly described as follows: 
Beginninq at a point 60 feet more or less North from 
the Southwest comer of Lot 7, GLENDALE PARK PLAT H A \ 
a subdivision of part of Section 3, Township 1 South, 
Range 1 West, Salt Lake Rase and Meridian, said point 
also being 165 feet North 0°02'07M West along the West 
line of Lot 7 fromithe North line of 500 South Street; 
and running thence North 89°57,53H Fast 315.7 feet, 
more or less to the East line of said Lot 7; thence North 
602.0 feet, more or less, to the South line of 400 South 
Street; thence West along the South line of 400 South 
Street 293 feet, more or less, to the East line of 
Prospect Street; thence South 0°02,07M East 33 feet; 
thence South 89057'53" West 14.30 feet; thence South 
Q°02407" East along the West line of said Lot 7, 569 
feet to the point of beginning. 
3. Said Buyer hereby agrees to enter into possession and 
pay for said described premises the sum of TWO MILLION ONE HUNDRED 
THOUSAND and No/100 DOLLARS ($2,100,000.00), payable at the office 
of Seller, his assigns or order at 444 South State Street, Salt 
Lake City, Utah 84111, strictly within the following times, to-wit; 
Fifteen Thousand and no/100 ($15,000.00) cash,the receipt of which 
is hereby acknowledges, and the balance of $2,085,000.00 shall be 
paid as follows: 
$85,000.00 upon closing and the execution of • Nota In 
the sum of $400,000.00 bearing Interest " the ritj of 
ten oer cent per annum, and providing for monthly pay-
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on principal only, and said principal on said note shall 
be paid in two increments as follows: $200,000.00 on 
or before the 30th day of April, 1980; and $200,000.00 
on or before the 30th day of July, 1980. After payment of 
said payment on April 30, 1980, plus all interest 
to said date, said monthly interest payment commencing 
May 1, 1980, shall be reduced to $1,666.70, until said 
$200,000.00 due on or before July 30, 1980, shall have 
been paid, together with interest to said date. 
Said Note shall be secured by an assignment of interest 
in real properties acceptable to Seller, and having a 
value of $400,000.00, to-wit; 
That portion of Lot 10 of RANCHO MISSION of the 
County of San Diego, State of California, according 
to the map thereof made under decree in case 
entitled Commercial Bank of San Diego, vs. Juan M. 
Luco on file in the office of the County Clerk of 
San Diego County, described as follows: 
Beginning at the Southeast corner of said Lot 10; 
thence Westerly alone the Southerly line of said 
Lot, a distance of 1372.50 feet to a point of 
intersection with a line which is parallel with and 
distance 170.00 feet westerly at right angles from 
the east line of that parcel of land described in 
deed to Severina L. Naig, recorded January 13, 1928, 
in Book 1418, Page 324 of Deeds $ said point being 
the true point of beginning of the property herein 
described; thence North along said parallel line a 
distance of 796.35 feet, more or less, to the northerly 
line of said Lot 10; thence Westerly along the Norther-
ly line of said Lot 10, a distance of 374.97 feet, 
more or less, to the Northeast corner of that parcel 
of land described in Deed to William Jones and Alice 
M. Jones, dated August 29, 1927, and recorded in 
Book 1387, Page 318 of Deeds; thence Southerly along 
the Easterly line of Jones' land a distance of 547.15 
feet, more or less, to a point of intersection with 
a line which is parallel with and distance 250.00 feet 
angles northerly from the southerly line of said Lot 
10; thence Easterly along said parallel line a distance 
of 276.67 feet, more or less, to a point of intersection 
with a line which is parallel with and distance 270.00 
feet westerly at right angles from the said East line 
of Naig'8 land, hereinabove referred to; thence 
Southerly alone said last mentioned parallel line a 
distance of 250.00 feet, more or less, to the southerly 
line of said Lot 10; thence Easterly along said 
southerly line a distance of 100.00 feet, more or less, 
to the point of beginning. 
until said note of $400,000.00, plus interest, shall have 
been paid in full. 
Buyer shall deliver to Seller a note in the sum of One 
Million Six Hundred Thousand and No/100 Dollars ($1,400,000*00) 
bearing interest at tha rata of "V*??SfliiPii SSSiv 
providing for payment* in the tm of J i * ; ^ ; " mf$$2 I y• d 
said monthly payments to commence " B""*** £•";!' *nd 
be due in its entirety, 
1984, at which 
t shall 
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Possession of said premises shall.be delivered to Buyer on the 
15th day of November, 1979. 
4. Said monthly payments are to be applied first to the 
payment of interest and second to the reduction of the principal. 
Interest shall be charged from November 15, 1979, on all unpaid 
portions of the purchase price at the rate of ten percent (10Z) 
per annum. The Buyer, at his option at anytime, may pay amounts 
in excess of the monthly payments upon the unpaid balance subject 
to the limitations of any mortgage or contract by the Buyer herein 
assumed, such excess to be applied either to unpaid principal or 
in prepayment of future installments at the election of the Buyer, 
which election must be made at the time the excess payment is made. 
5. It is understood and agreed that if the Seller accepts 
payment from the Buyer on this contract less than according to 
the terms herein mentioned, then by so doing, it will in no way 
alter the terms of the contract as to the forfeiture hereinafter 
stipulated, or as to any other remedies of the Seller. 
6. It is understood that there presently exist two obligati 
against said property in favor of lien holders or contract sellers 
with an unpaid balance of $1,055,300.00, as of November 15, 1979. 
7. Seller represents that there are no unpaid special 
improvement district taxes covering improvements to said premises 
now in the process of being installed, or which have been completed 
and not paid for, outstanding against said property, except the 
street, curb and gutter. 
8. The Seller is given the option to secure, execute and 
maintain loans secured by said property of not to exceed the 
then unpaid contract balance hereunder, bearing interest at the 
rate of not to exceed eighteen percent (18Z)per annum and payable in 
regular monthly installments! provided that the aggregate monthly 
installment payments required to be made by Seller on said Loans 
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by the Buyer under this contract. When the principal due hereunder 
has been reduced to the amount of any such loans and mortgages 
the Seller agrees to convey and the Buyer agrees to accept title 
to the above described property subject to said loans and mortgages. 
9. If the Buyer desires to exercise his right through 
accelerated payments under this agreement to pay off any obligations 
outstanding at date of this agreement against said property, it 
shall be the Buyer's obligation to assume and pay any penalty which 
may be required on prepayment of said prior obligations. Pre-
payment penalties in respect to obligations against said property 
incurred by Seller, after date of this agreement, shall be paid by 
Seller unless said obligations are assumed or approved by Buyer. 
10. The Buyer agrees upon written request of the Seller to 
make application to a reliable lender for a loan of such amount 
as can be secured under the regulations of said lender and hereby 
agrees to apply any amount so received upon the purchase price 
above mentioned, and to execute the papers required and pay the 
expenses necessary in obtaining said loan, provided however, that 
the monthly payments and interest rate required, shall not exceed 
the monthly payments and interest rate as outlined above. 
11. The Buyer agrees to pay all taxes and assessments of 
every kind and nature which are or which may be assessed and which 
may become due on these premises during the life of this agreement. 
The Seller hereby covenants and agrees that there are no assess-
ments against said premises except the street and curb and gutter 
assessment, which Buyer shall assume the balance on. The Seller 
further covenants and agrees that he will not default in the payment 
of his obligations against said property. 
12. The Buyer agrees to pay the general taxes after November 
15, 1979. Upon request of the Seller and from and after the date 
of such request, Buyer agrees to pay to Seller in addition to 
the monthly payment, of principal and interest payable under the 
_V_ . . . t o i l mm4A V i A - a 
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is fully paid, the following sums: 
(a) An installment of the taxes and assessments levied or 
to be levied against the premises covered by this 
contract, and an installment of the premium or premiums 
that will become due and payable to renew the insurance 
of the premises covered hereby against loss by fire 
or such other hazard as may reasonably be required by 
the Seller in amounts, and in a company or companies, 
satisfactory to the Seller. Such installments shall 
be equal, respectively, to the estimated premium or 
premiums for such Insurance, and taxes and assessments, 
next due (as estimated by the Seller) less all install* 
ments already paid therefor, divided by the number of 
months that are to elapse before one month prior to 
the date when such premium or premiums and taxes and 
assessments will become due. No interest shall be 
payable in respect thereof. The said Seller shall 
use such monthly payments to the extent they will suffic< 
to pay such premium or premiums and taxes and assessment. 
when due. 
(b) All monthly payments mentioned in the preceding sub-
section (a) of this paragraph 12 and all payments to 
be made under the note secured hereby shall be added 
together, and the aggregate amount thereof shall be 
paid by the Buyer each month on the date specified in 
said note for the payment of monthly installments in 
a single payment to be allocated by the Seller to the 
following items in the order set forth: 
1. Taxes, assessments, fire and other hazard insurance 
premiumsi 
11. Interest on said indebtedness secured hereby; 
ill. Amortization of the principal of said indebtedness 
secured hereby. 
Any deficiency In the amount of any such aggregate monthly payment 
shall constitute an event of default under this contract. 
13. Buyer agrees to provide and maintain insurance, of such 
type or types and amounts as Seller may require, on the improvement 
now existing or hereafter erected or placed on said property. 
Such insurance shall be carried in companies approved by Seller 
with loss payable clauses in favor of and in form acceptable to 
Seller. In the event of Loss, Buyer shall give immediate notice 
to Seller, who may make proof of loss, and each insurance company 
concerned Is hereby authorized and directed to make payment for 
such loss directly to Seller instead of to Buyer and Seller Jointly 
and the insurance proceeds, or any part thereof, may be applied 
K„ <5.n.r -* i " ADtion. to the reduction of the Indebtedness 
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hereby secured or to the restoration or repair of the property 
damages. In the event that the Buyer shall fail to provide satis-
factory hazard insurance within thirty days prior to the expiration 
of any expiring policy, the Seller may procure, on the Buyer's 
behalf, insurance in favor of the Seller alone. If insurance 
cannot be secured by the Buyer to provide the required coverage, 
this will constitute an active default under the terms of this 
contract. In the event of the foreclosure or other option of Seller 
under paragraph 16 hereof, of this Contract or other transfer of 
title to the granted property in extinguishment, in whole or in 
part, of the debt secured hereby, all right, title and interest 
of the Buyer in and to any insurance policy then in force shall 
pass to the purchaser or grantee. 
To deliver to, pay for and maintain with Seller until the 
indebtedness secured hereby is paid in full, such evidence of 
title as Seller may require, including abstracts of title or 
policies of title insurance and any extensions or renewals thereof 
or supplements thereto. 
14. In the event the Buyer shall default in the payment 
of any special or general taxes, assessments or insurance premiums 
as herein provided, the Seller may, at his option, pay said taxes, 
assessments and Insurance premiums or either of them, and if Seller 
elects so to do, then the Buyer agrees to repay the Seller upon 
demand, all such sums so advanced and paid by him, together with 
interest thereon from date of payment of said sums at the rate of 
one and one-half percent (l%Z)per month until paid. 
15. To protect the security of this contract, Buyer agrees: 
to keep said property in good condition and repair» not to remove 
or demolish any building thereom to complete or restore promptly 
and in good workmanlike manner any building which may be constructed, 
damaged or destroyed thereom to comply with all laws, covenant. 
and restrictions affecting .aid property, not to aommlt of permit 
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property in violation of lawj to do all other acts which from the 
character or use of said property may be reasonably necessary, the 
specific enumerations herein not excluding the general. Upon 
setting forth facts showing a default by Buyer to Buyer under 
this numbered paragraph, is authorized to accept as true and 
conclusive all facts and statements therein, and to act thereon 
hereunder. 
16.* In the event of a failure to comply with the terms 
hereof by the Buyer, or upon failure of the Buyer to make any 
payment or payments when the same shall become due, or within five 
days thereafter, said time being the time designated in the out-
standing purchase contracts on said property, the Seller, at his 
option, shall have the following alternative remedies: 
A.. Seller shall have the right, upon failure of the Buyer 
to remedy to be released from all obligations in law and 
in equity to convey said property, and all payments 
which have been made theretofore on this contract by 
the Buyer, shall be forfeited to the Seller as liquidated 
damages for the non-performance of the contract, and 
the Buyer agrees that the Seller may at his option re-ent 
and take possession of said premises without legal 
processes as in its first and former estate, together 
with all improvements and additions made by the Buyer 
thereon, unless said improvements and additions were 
made with the written consent of the Seller, and the 
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said additions and improvements shall remain with the 
land become the property of the Seller, the Buyer be-
coming at once a tenant at will of the Seller; or 
B. The Seller may bring suit and recover judgment for all 
delinquent installments, including costs and attorneys 
fees. (The use of this remedy on one or more occasions 
shall not prevent the Seller, at his option, from resorting 
to one of the other remedies hereunder in the event 
of a subsequent default): or 
C. The Seller shall have the right, at his option, and upon 
five-day written notice to the Buyer, to declare the 
entire unpaid balance hereunder at once due and payable, 
and may elect to treat this contract as a note and 
mortgage,and pass title to the Buyer subject thereto, 
and proceed immediately to foreclose the same in accor-
dance with the laws of the State of Utah, and have the 
property sold and the proceeds applied to the payment 
of the balance owing, including costs and attorney's 
feesi and the Seller may have a judgment for any deficiency 
which may remain. In the case of foreclosure, the Seller 
hereunder, upon the filing of a complaint, shall be 
immediately entitled to the appointment of a receiver to 
take possession of said mortgaged property and collect 
the rents, issues and profits therefrom and apply the same 
to the payment of the obligation hereunder, or hold 
the same pursuant to order of the courtj and the Seller, 
upon entry of judgment of foreclosure, shall be entitled 
to the possession of the said premises during the period 
of redemption. 
17. In the event there are any liens or encumbrances against 
said premises other than those herein provided for or referred to, or 
in the event any liens or encumbrance, other than herein provided 
*,.• »»tnst the taae by eeti a* negiee* e€ 
for shall hereafter acetue against tne same 7 
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the seller, then the Buyer may, at his option, pay and discharge 
the same and receive credit on the amount then remaining due here-
under in the amount of any such payment or payments plus interest 
at the rate of one and one-half percent (1%Z) per month and 
thereafter the payments herein provided to be made, may, at the 
option of the Buyer, be suspended until such time as such suspended 
payments shall equal any sums advanced as aforesaid. Buyer agrees 
to the same terms and conditions of the senior liens and outstanding 
purchase contracts on said property with regard to monthly payment 
into escrow of taxes and insurance, penalties for delinquent payment 
prepayment fees, insurance coverage, etc. 
18. The Seller on receiving the payments herein reserved 
to be paid at the time and in the manner above mentioned agrees to 
execute and deliver to the Buyer or assigns, a good and sufficient 
warranty deed conveying the title to the above described premises 
free and clear of all encumbrances except as herein mentioned and 
except as may have accrued by or through the acts or neglect of the 
Buyer, and to furnish at his expense, a policy of title insurance 
in the amount of the purchase price or at the option of the Seller, 
an abstract brought to date at time of sale or at any time during 
the term of this agreement, or at time of delivery of deed. 
19. Time is of the essence hereof. Upon default by Buyer 
in the payment of any indebtedness secured hereby or in the perfor-
mance of any agreement hereunder or in the event a receiver or a 
trustee is appointed for Buyer or Buyer's property or Buyer makes 
an assignment for benefit of creditors, or Buyer becomes insolvent, 
or a petition is filed by or against Buyer pursuant to any of the 
United States Bankruptcy Act, as amended, all suns secured hereby 
shall immediately become due and payable at the option of Seller. 
In the event of such default, Seller may execute a written notice 
of default and of election to cause said property to be sold to 
satisfy the obligation, hereof, and Buyer shall fiW .uch notice fc 
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for record in each county wherein said property or some part or 
parcel thereof is situated. 
20. It is hereby expressly understood and agreed by the 
parties hereto that the Buyer accepts the said property in its 
present condition and that there are no representations, covenants, 
or agreements between the parties hereto with reference to said 
property except as herein specifically set forth or attached hereto. 
21. That the Seller shall have the right to inspect said 
property at any and all times during usual business hours. 
22. To pay to Seller a "late charge11 of not to exceed five 
cents (5c) for each One Dollar ($1.00) of each payment due hereunder 
or due pursuant to the aforesaid promissory note of even date 
hereof which is more than five (5) days in arrears. This payment 
shall be made to cover the extra expense involved in handling 
delinquent payments. 
23. It is mutually agreed that should said property or 
any part thereof be taken or damaged by reason of any public 
improvement or condemnation proceeding, or damaged by fire, or 
earthquake, or in any other manner, Seller shall be entitled to 
all compensation, awards, and other payments or relief therefor, 
and shall be entitled at its option to commence, appear in and 
prosecute in Its own name, any action or proceedings, or to make 
any compromise or settlement, in connection with such taking or 
damage. All such compensation, awards, damages, rights of action 
and proceeds, including the proceeds of any policies of fire and 
other insurance affecting said property, are hereby assigned to 
Seller, who may after deducting therefrom all its expenses, 
including attorney's fees, apply the same on any indebtedness secured 
hereby. Buyer agrees to execute such further assignments of any 
compensation, award, damages, and rights of action and proceeds as 
Seller may require. 
24 At any time and from time to time upon written request 
of S.U.r. ,*«« .« U. t... •»< pr...n»rt« ct « U .«»•« 
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and the note for endorsement (in case of full reconveyance, for 
cancellation and retention), without affecting the liability of any 
person for the payment of the indebtedness secured hereby, Seller 
may (a) consent to the making of any map or plat of said property; 
(b) join in granting any easement of creating any restriction 
tnereon; (c) join in any subordination or other agreement affecting 
this contract or the lien or charge thereof5 (d) grant any extension 
or modification of the terms of this loan; (e) reconvey, without 
warranty, all or any part of said property; (f) take other or 
additional security for the payment thereof. The grantee in any 
reconveyance may be described as Mthe person or persons entitled 
thereto," and the recitals therein of any matters or facts shall 
be conclusive proof of the truthfulness thereof. Buyer agrees 
to pay reasonable Sellers fees for any of the services mentioned 
in this paragraph. 
25. As additional security, Buyer hereby assigns to Seller, 
during the continuance of these contracts, all rents, Issues, 
royalties, and profits of the property affected by this contract 
and of any personal property located thereon. Until Buyer shall 
default in the payment of any indebtedness secured hereby or in 
the performance of any agreement hereunder, Buyer shall have the 
right to collect all such rents, Issues, royalties, and profits 
earned prior to default as they become due and payable. If Buyer 
shall default as aforesaid, Buyerfs right to collect any of such 
moneys shall cease and Seller shall have the right, with or without 
taking possession of the property affected hereby, to collect all rents 
royalties, issues, and profits. Failure or discontinuance of Seller 
at any time or from time to time to collect any such moneys shall 
not in any manner affect the subsequent enforcement by Seller of 
the right, power and authority to collect the same, nothing con-
tained herein, nor the exercise of the right by Seller to collect 
shall be. or construed to be, an affirmation by Seller of any tenancy, 
l e „ , or opdon. « . .» ...-Ption ot U . b m e y «•.«, • " • — " _ 
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lease or option, 
26. Upon any default by Buyer hereunder, Seller may at any 
time without notice, either in person, by agent, or by a receiver 
to be appointed by a court, (Buyer hereby consenting to the appoint-
ment of Seller as such receiver), and without regard to the adequacy 
of any security for the indebtedness hereby secured, enter upon 
and take possession of said property or any part thereof, in its 
own name sue for or otherwise collect said rents, issues, and 
profits, including those past due and unpaid, and apply the same, 
less costs and expenses of operation and collection, including 
reasonable attorney's fees, upon any indebtedness secured hereby, 
and in such order as Seller may determine. 
27. The entering upon and taking possession of said propertyf 
the collection of such rents, issues, and profits, or the proceeds 
of fire and other insurance policies, or compensation or awards for 
any taking or damage of said property, and the application or 
release thereof as aforesaid, shall not cure or waive any default 
or notice of default hereunder or invalidate any act done pursuant 
to such notice. 
28. Failure on the part of Seller to promptly enforce any 
right hereunder shall not operate as a waiver of such right and 
the waiver by Seller of any default or acceptance of payment of any 
sum secured hereby after its due date shall not constitute a waiver 
of any other subsequent default. 
29. In the event of the passage, after the date of this 
contract, of any law deducting from the value of the property for 
the purposes of taxation, any lien thereon, or changing in any 
way the laws now in force for the taxation of trust deeds or 
debts secured by trust deeds, or the manner of the collection of any 
such taxes, so as to affect this contract, the indebtedness secured 
hereby shall immediately become due and payable at the option of 
the Seller. 
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30. After the lapse of such time as may then be required 
by law following the recordation of said notice of default, 
and notice of default and notice of sale having been given as then 
required by law, Seller shall sell said property on the date and 
at the time and place designated in said notice of sale, either as 
a whole or in separate parcels, and in such order as it may determine 
(but subject to any statutory right of Buyer to direct the order in 
which such property, if consisting of several known lots or parcels, 
shall be sold), at public auction to the highest bidder, the purchase 
price payable In lawful money of the United States at the time of 
sale. The person conducting the sale may, for any cause he deems 
expedient, postpone the sale from time to time until it shall be 
completed and, In every such case, notice of postponement shall be 
given by public declaration thereof by such person at the time and 
place last appointed for the sale; provided, if the sale is post-
poned for longer tftan one day beyond the day designated in the 
notice of sale, notice thereof shall be given in the same manner as 
the original notice of sale. Seller shall execute and deliver to 
the purchaser Its Deed conveying said property so sold, but without 
any covenant or warranty, express or implied. The recitals In the 
Deed of any matters or facts shall be conclusive proof of the 
truthfulness thereof. Any person, including Seller, may bid at 
che sale. Seller shall apply the proceeds of the sale to payment 
of (1) the costs and expenses of exercising the power of sale and 
of the sale, including the payment of the Seller's and attorney's 
fees; (2) cost of any evidence of title procured in connection 
wich such sale and revenue stamps on Seller's Deedi (3) all sums 
expended under the terms hereof, not then repaid, with accrued 
interest at 18Z per annum from date of expenditure! (4) all other 
sums then secured hereby* and (5) the remainder, tf any, to the 
person or persons legally entitled thereto, or the Seller, In its 
dl.cr.tlon. ..y d.,0.1* th. *.!.»«. of •«>> »»•••"' «"» * • • — » 
Clerk of the county in which the sale took place. 
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31. Buyer agrees to surrender possession of the hereinabove 
described property to the sale purchaser at the aforesaid sale, 
immediately after such sale, in the event such possession has not pre-
viously been surrendered by Buyer. 
32. If any provision hereof should be held unenforceable 
or void, then such provision shall be deemed separable from the 
remaining provisions and shall in no way affect the validity of 
this Trust Deed. 
33. The undersigned Buyer requests that a copy of any notice 
of default and of any notice of sale hereunder be mailed to him 
at the address hereinbefore set forth. 
34. The Buyer and Seller each agree that should they default 
in any of the covenants or agreements contained herein, that the 
defaulting party shall pay all costs and expenses, including a 
reasonable attorney's fee, which may arise or accrue from enforcing 
this agreement or in nullifying the same, or in obtaining possession 
of the premises covered hereby, or in pursuing any remedy provided 
hereunder or by the statutes of the State of Utah whether such 
remedy is pursued by filing a suit or otherwise. 
35. It is understood that the stipulations aforesaid are to 
apply to and bind the heirs, executors, administrators, successors, 
and assigns of the respective parties hereto. 
36. It has been mutually agreed between all parties that all 
real estate commissions agreed upon in the Earnest Honey Receipt 
and Offer to Purchase will be paid on July 30, 1980, upon receipt 
of the final installment of the down payment. 
IN WITNESS WHEREOF, the said parties to this contract have 
hereunto signed their names, the day and year first above written. 
NOTE 
DO NOT DESTROY THIS NOTE: When paid, this note, with Contract 
securing same, must be surrendered to maker. 
$1,600,000.00 Salt Lake City, Utah November 15, 1979 
FOR VALUE RECEIVED, the undersigned jointly and severally 
promise to pay to FOUR SEASONS PROPERTIES, a Utah Limited Partnership, 
or order, the principal sum of ONE MILLION SIX HUNDRED THOUSAND 
DOLLARS'($1,600,000.00) with interest from November 15, 1979, at 
the rate of Ten per cent (10Z) per annum on the unpaid principal 
balance until maturity. This note is payable in lawful money of 
the United States of America to Four Seasons Properties, Inc. at 
its principal office, 444 South State Street, Salt Lake City, Utah, 
or at such other place as the legal holder hereof may designate 
in writing delivered or mailed to the debtor, in monthly installments 
of Fourteen Thousand Forty-one and 13/100 Dollars ($14,041.13) each 
commencing on the first day of December, 1979, and continuing on 
the first day of each month thereafter until the thirtieth day of 
October, 1984, when the entire balance then unpaid shall become 
due and payable. 
Each payment shall be applied first to accrued interest, 
and the balance, if any, shall be applied upon the principal. 
In case of default in payment of any of said installments 
of principal and interest or any part thereof, it shall be optional 
with the legal holder of this note to declare the entire principal 
sum hereof due and payable, and proceedings may at once be insti-
tuted for the enforcement and collection of the same by law. 
If this note is placed with an attorney for collection, or if suit 
be instituted for collection, then in either event, the undersigned 
agrees to pay reasonable attorney's fees. 
The makers, sureties, guarantors and endorsers hereof 
severally waive presentment for payment, protest, notice of pro-
test and of non-payment of this note, and consent that this note 
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and any payment due or to become due hereunder may be extended 
or renewed without previous demand or notice. 
This note is to be governed by and construed in accor-
dance with the laws of the State of Utah. 
This note is given for an actual loan of the above 
amount and is secured by a Contract of even date herewith. 
FRONTIER PRO?£RT*ES INC. 
a 
S3. 
STATE OF UTAH ) 
COUNTY OF SALT LAKE) 
On the 15th day of November, 1979, personally appeared 
before me Lewis W. Shurtleff, who being by me duly sworn, did say 
that he is the President of Frontier Properties, Inc., a California 
corporation, and that the above instrument was signed in behalf of 
said Corporation by authority of a resolution of its Board of 
Directors and said Lewis V. Shurtleff, acknowledged to me that 
said Corporation executed the same. 
C^Jc^SrXt^f ^^^^^j£<^T 
X7 Notary 
Residing in Sal County, Utah 
My Commission Expires; 
